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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 6th day of Decenber, 1993

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11349
V.

DAVID M REI D

Respondent .
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CPI Nl ON AND ORDER

Both the Adm nistrator and the respondent have appeal ed from
the oral initial decision of Adm nistrative Law Judge Jimy M
Cof fman, rendered at the conclusion of an evidentiary hearing on
September 11, 1991.' By that decision, the |aw judge affirned
the Adm nistrator's charge that respondent viol ated sections

91.95(a) and 91.102 (now 91. 133 and 91. 143) of the Federal

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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Avi ation Regulations ("FAR'"), 14 CF. R Part 91, but found that
respondent did not violate FAR sections 61.3(a) and 91.9 (now
91.13), 14 CF.R Parts 61 and 91.° As a result, the |aw judge
nmodi fi ed the sanction fromrevocation to a 270-day suspension.’

Included in the Admnistrator's Order of Revocation (which

*The above-referenced regul ati ons provide:

8 91.95 Restricted and prohi bited areas.

(a) No person nmay operate an aircraft wwthin a restricted
area (designated in Part 73) contrary to the restrictions
i nposed, or within a prohibited area, unless he has the
perm ssion of the using or controlling agency, as

appropri ate.

§ 91.102 Flight limtation in the proximty of space flight
oper ati ons.

No person may operate any aircraft of U S. registry, or
pilot any aircraft under the authority of an airman
certificate issued by the Federal Aviation Adm nistration

Wi thin areas designated in a NOTAM for space flight

oper ati ons except when authorized by ATC, or operated under
the control of the Departnent of Defense Manager for Space
Transportation System Conti ngency Support Operations.

8 61.3 Requirenment for certificates, rating, and

aut hori zati ons.

(a) Pilot certificate. No person may act as pilot in
command or in any other capacity as a required pilot flight
crewrenber of a civil aircraft of United States registry

unl ess he has in his personal possession a current pilot
certificate issued to hi munder this part. However, when
the aircraft is operated wwthin a foreign country a current
pilot license issued by the country in which the aircraft is
operated may be used.

8 91.9 Careless or reckl ess operation.
No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.

*The 88 61.3 and 91.9 charges relating to two separate
i ncidents were neither upheld nor appeal ed and thus, need not be
di scussed. The Adm ni strator appealed the 91.9 finding only as
it related to the operation of an aircraft in a restricted area
designated in a NOTAM (Notice to Airnen) for space flight
operations. Both parties filed appeal and reply briefs.
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served as the conplaint) were the follow ng allegations:

3. On or about Decenber 1, 1988, Respondent operated as
pilot-in-command of civil aircraft N5S98M in the
vicinity of Cape Kennedy Space Center, Florida.

4. During the Decenber 1, 1988 flight, Respondent operated
N598M wi thin restricted area R2934 wi thout the
perm ssion of the using or controlling agency.

5. At the tinme of the Decenber 1, 1988 flight, restricted
area R2934 had been designated in a NOTAM [Notice to
Airmen] for space flight operations.

On appeal, the Adm nistrator argues that the | aw judge
shoul d have affirned the charge under FAR 8§ 91.9 because the
incursion into restricted airspace was carel ess. Respondent
admtted that he inadvertently operated his aircraft within the
restricted area near the Kennedy Space Center on Decenber 1
1988, but clainmed that this occurred because, through no fault of
his own, his navigational radio becane inoperative during flight.

Therefore, he contends, the | aw judge's inposition of a 270-day
suspensi on i s excessive and inconsistent with Board precedent.
He further asserts that precedent calls for a suspension of 20
days. In reply, the Adm nistrator seem ngly acquiesces to the
prem se that a suspension of 270 days is excessive by asserting
that respondent's act of operating an aircraft in a restricted
area designated in a NOTAM for a space shuttle |aunch warrants a
180- day suspensi on.

Based on our consideration of the briefs of the parties and
the record, the Board concludes that safety in air comerce or

air transportation and the public interest require that both the

Adm nistrator's and respondent's appeals be granted, in part, as



hereafter discussed.

According to respondent, he was aware of the NOTAM regardi ng
the space flight operations and knew that his intended course
fromFt. Pierce, Florida, to Savannah, Georgia, would bring him
close to the restricted area. He testified that although he had
a radio on board his aircraft, it could only be operated for
ei ther communi cation or navigation, but not for both
simul taneously. After speaking with Mam Center and bei ng
advi sed that the best course was to head toward Ol ando,
respondent clains he tuned to the Olando VOR on his navigational
radio. He assunmed the radio was working properly until he
noti ced an FAA Beech Baron aircraft flying beside him \Wen he
tried to communicate with the aircraft, he realized that the
radi o was inoperative.

The Adm ni strator argues that respondent's entry into the
restricted airspace was carel ess and, therefore, a 91.9 violation
shoul d be sustai ned because respondent flew VFR * using an old
KX-145 navi gational radio, on a course that he knew took him
close to the area restricted for a shuttle |aunch, while
conditions were overcast wwth winds aloft up to 60 knots. The
Adm ni strator further asserts that respondent's actions created
potenti al endangernent because, if his aircraft had devel oped
engine failure, it could possibly have collided with the space
shuttle. Wiile we find this scenario a renote possibility, we

believe a 91.9 charge is still supportable. There were nmany

“Visual flight rules.
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authorized aircraft in the restricted airspace and respondent's
unaut hori zed presence created potential endangernent.
As the |law judge found (and respondent does not contest),
N598M drifted into restricted airspace, in violation of FAR
88 91.95(a) and 91.102. This alone is enough to support a

residual finding of a 91.9 violation. C. Admnistrator v.

Johnson, NTSB Order EA-3796 at 6, n. 5 (1993), and cases cited
therein. Despite the Admnistrator's argunment that adequate
basis exists for a 91.9 charge separate fromthe residua
finding, the record neither conpels nor requires the Board to
reach this issue. The argunent that it is careless to fly 1)
near restricted airspace designated in a NOTAM for space
operations, 2) with a single radio for navigation and

communi cation, 3) when it was quite w ndy and overcast is not

W thout some nerit. The conbination of these el enents, however,
resulted in the proven violations of 88 91.95(a) and 91. 102

whi ch, since they already support the residual finding of a 91.9
violation, will control the Board' s evaluation of the appropriate
sancti on.

Regardi ng the Adm nistrator's assessnment that a 180-day
suspension i s warranted, Board precedent does not support such a
severe sanction. An exam nation of the relevant precedent
reveal s that a 30-day suspension is justified in this instance.

Gui dance may be gl eaned from Adm nistrator v. Witley, 5

NTSB 1224 (1986), in which the respondent was found to have

violated 91.95(a) and 91.9 by operating an aircraft in airspace
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restricted for a space shuttle launch. It was determ ned that
t he respondent had not checked the | atest NOTAM before flight.
The Board upheld a 20-day suspension that had been reduced by the

| aw judge fromone of 30 days. See also Admnistrator v. Wrden,

5 NTSB 2333 (1987) (30-day suspension for flying into the
prohi bi ted airspace surroundi ng President Reagan's ranch; a

violation of 91.9 was not sustained); Admnistrator v. Madole, 4

NTSB 387 (1982)(the respondent flew into an area of live
artillery firing, in violation of 91.95(a); 30-day suspension);

Adm nistrator v. Strock, 4 NISB 349 (1982)(violations of 91.95(a)

and 91.9 found; the Admnistrator did not appeal the |aw judge's

reduction of sanction from60 to 15 days); Admnistrator v.

Preston, 3 NTSB 3730 (1981)(the Board upheld a 60-day suspension
of the respondent's ATP certificate when, on a passenger-carrying
flight, he passed through a restricted area where air-to-air
mssile testing was in progress, in violation of 91.95(a) and
91.9).

The Adm ni strator has not expl ai ned why the Board should
devi ate so markedly from past cases. As aresult, we find that a
30-day suspension is justified and consistent with Board

precedent .
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ACCORDI NGLY, I T IS ORDERED THAT:
1. The Adm nistrator's appeal with regard to the finding of a
violation of FAR §8 91.9 is granted,
2. The respondent's appeal with regard to the reduction in
sanction is granted, in part; and
3. The 30-day suspension of respondent's airman certificate

shal | begin 30 days after service of this order.?®

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.

°For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm nistration pursuant to FAR 8 61.19(f).



